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When the American Psychiatric Association issued a
public apology to Black, Indigenous, and People of
Color (BIPOC) for its support of structural racism in
psychiatry,' it was both a historic and striking organi-
zational acknowledgment of the harm created by
such racism. There are numerous implications for
the field of psychiatry broadly, and for other medical
and mental health professions, from this public ac-
knowledgment and apology. One such implication is
that the recognition of past racially-based harms is
necessary to promote more meaningful progress in
fairness and justice as they apply to citizens of differ-
ent races. It further suggests that explicitly consider-
ing the impact of race (an approach we will term
“race conscious”) is more likely to yield meaningful
information in this regard than will an approach that
does not openly consider the possibility that race
influences the perceptions and behavior of a given
individual.

In the present discussion, we focus on these impli-
cations as they apply to mental health evaluations in
legal contexts. We consider the extent to which the
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acknowledgment of racial discrimination and the ap-
praisal of its impact in individual cases is likely to
promote more comprehensive and accurate forensic
psychiatric and psychological evaluations. (For pres-
ent purposes, we use the term “forensic mental health
assessment,” or FMHA, to describe specialized men-
tal health evaluations conducted to inform legal deci-
sion-makers or assist attorneys by performing
relevant, thorough, and balanced evaluations. We
use “forensic psychiatric” or “forensic psychological”
when the implications are more discipline-specific.)
As part of this discussion, we consider how the racial
identity of an examinee, particularly a BIPOC indi-
vidual, might help to clarify the relation between
someone’s race and their perceptions, expectations,
and behavior relevant to legal questions.

Identity

We define “identity” as how a person perceives
self (“who I am”) and how the person is regarded
and treated by others (“who that person is perceived
to be”), especially as the latter involves perceptions
based on a special grouping or classification to which
the person belongs (or is perceived to belong).
Examples of classifications frequently encountered in
self-identity, or categorical identification by others,
include race, ethnicity or culture; gender and gender
identity; other demographic groups (e.g., appearance,
age, socioeconomic status, profession or employment
status, immigrant status, nationality, sexual orienta-
tion, chronic illness); capacities-related classifications
(e.g., mental, physical or intellectual capabilities;
exceptional talents); and beliefs (e.g., a religion,
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political orientation). This definition encourages
consideration of “intersectionality,” which involves
the idea that a person’s identity and how one is per-
ceived and responded to by others may require com-
binations of identities and how these identities
intersect across multiple categories. In addition, it
refers to the multiple levels of oppression and mar-
ginalization associated with these intersecting attrib-
utes. The consideration of intersectionality may be
informed by determining who is included in a cate-
gory, what role is played by inequality, and how this
category is like other categories.”™
There are three questions that are particularly im-

portant to assessing identity in this context:

What is my experience of how others will perceive and

respond to me given these characteristics?

How do I expect others will perceive and respond to me
P p p
given these characteristics?

How do I think/feel about myself related to these charac-
teristics? (proud, inferior, burdened, privileged, marginal-
ized, or some combination)

Rationale for Present Focus on Race

The present discussion focuses on race and racial
identity in the context of FMHA. Of course, there
are various influences that affect whether people
become involved in criminal or civil litigation. One
such race-relevant influence is whether a BIPOC
individual is disproportionately likely to be arrested
for conduct that probably would not result in the
arrest of a white individual. Another involves how
the individual’s perception of being more likely to be
arrested influences racial identity. BIPOC individuals
are often treated unfairly, and their beliefs (based on
experience) that they will be treated unfairly can
sometimes influence the behavior that is the focus of
the forensic question.

But there are certainly many other influences,
such as poverty. It can be argued that being poor in
the United States adversely influences human devel-
opment, creates a burden, and has an impact on ille-
gal behavior. It is difficult to focus on race and racial
identity without attention to other considerations
that might also be relevant.

We do not suggest that the concept of identity in
FMHA should be limited to race. As the present dis-
cussion incorporates intersectionality, other consider-
ations (e.g., ethnicity, sex, sexual orientation, gender,
gender identity, religion, socioeconomic status, and

ability status) may well be important aspects of iden-
tity, particularly when it is appraised through an
intersectional lens.

Nevertheless, we begin with race because it seems
so important. It is embedded within the social, eco-
nomic, and political structures of the United States,
influencing access to and distribution of resources
and opportunities. It exerts a powerful influence on
how people think of themselves and how others
respond to them. It has received little attention as a
formal part of the FMHA process, and we propose
that this change.

In this discussion, we use a social definition of race
rather than one that is biological, anthropological, or
genetic. We consider race to be the self-identified
membership in a group or groups influenced by
national origin and sociocultural influences. Data
collected as part of the United States census include
the following racial groups: White, Black or African
American, American Indian or Alaska Native, Asian,
and Native Hawaiian or Other Pacific Islander.
Individuals are asked to self-identify as part of report-
ing race census data, and membership in more than
one racial group may be endorsed.

Identity and FMHA

We assert that sometimes BIPOC individuals’ ex-
perience of racism in society has influenced their de-
velopment in ways that are important to understand
when investigating the facts and motivations associ-
ated with the forensic question in a case. We elaborate
on this point with examples later in this discussion.

In this respect, it is important to distinguish
between race (a social construct) and racial identity
(a psychological construct). It is important to ask
about the social construct to determine the group(s)
to which the examinee reports belonging. But we
suggest that this by itself is insufficient. It is the per-
ceptions of self and others related to race that are
most useful in appraising how race might have influ-
enced a particular individual.

It is likely that race, and the associated domain of
racial identity, exert a potentially substantial influ-
ence on human behavior. But there are very likely to
be individual differences. For some BIPOC examin-
ees, their status as persons of color and their associ-
ated racial identity may make little difference in
addressing the referral questions posed to the forensic
clinician. For others, or with different referral ques-
tions, the impact may be substantial. We offer some
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proposed guidance for appraising this in the present
section, working under the race-conscious assump-
tion that we cannot meaningfully address relevance
and impact without some level of explicit
consideration.

This proposed guidance involves two steps: con-
sidering relevance and appraising meaning and
impact. The question of relevance can be addressed
in two ways. First is the prima facie relationship
between racial identity and the referral question.
One could envision certain kinds of legal questions
that are either quite broad (e.g., the culpability con-
sideration in federal sentencing and capital sentenc-
ing evaluations) or specific to race (e.g., a personal
injury litigation in which race-based workplace dis-
crimination is alleged), for which the relevance
would appear high. Relevance might be less appa-
rent, but still possible, in other kinds of evaluations
(e.g., juvenile transfer and reverse transfer evaluations
involving amenability to treatment; Miranda waiver
evaluations involving knowing, intelligent, and vol-
untary waiver of right), depending upon the race and
behavior of police and treatment providers. In still
other cases, there might be little apparent basis to
assume that race or racial identity would be influen-
tial (e.g., trial competence evaluation with a BIPOC
individual represented by a Black attorney). The rele-
vance review at this step can prompt the examiner to
investigate in more depth or be satisfied that this is
not needed.

Before an examiner makes this decision, however,
it would also be important to ask examinees directly
whether they think that their race will affect how the
liigation will proceed. An examiner who has
reviewed the legal question and case circumstances
and perceives little relevance to race, and who has
questioned the examinee and learned that the exam-
inee does not see race as important, may conclude
that the question was considered, found not to be rel-
evant, and needs only brief documentation in the
report.

When it appears that race is (or may be) relevant,
however, the next step involves appraising meaning
and impact. At present, we are not aware of measures
of racial identity that would be appropriate for use as
part of legal proceedings. Moreover, such measures
might have limited applicability when intersectional-
ity is considered. This means that the examiner will
need to exercise skill and judgment in gathering indi-
vidualized information during the interview and

subject this information to cross-checking from
records and collateral interviews. In the next section,
we make specific suggestions for interview questions.

Assessing Racial Identity in FMHA

Gathering information on racial identity begins
with the examiner. In this section, we discuss exam-
iner knowledge, identity, and purpose. Then we
address examinee considerations.

Examiner Knowledge

Appraising racial identity in the forensic interview
will require basic knowledge of common social
norms and beliefs about the various identity groups
noted earlier. Consistent with cultural competence,
this requires knowing (or learning) about how our
society stereotypes and responds to BIPOC individu-
als, both as interpersonal social stereotypes and more
broadly through laws, institutional policies, and prac-
tices. Cultural competence also requires humility and
inquisitiveness about these concerns, and a willingness
to seek and respect additional information from those
who understand the cultures involved. Currently, for-
ensic psychiatrists receive no direct guidance on point
from the AAPL Ethics Guidelines” or the AAPL
Ethics Committee,” beyond the general observation
that the Guidelines are grounded in respect for per-
sons, honesty, and social responsibility. Forensic psy-
chologists can reference the importance of justice and
respect for rights and dignity from the Ethical
Principles of Psychologists and Code of Conduct
(EPPCC),” and the individual differences stemming
from cultural differences cited in both the EPPCC
and the Specialty Guidelines for Forensic Psychology
(SGFP)." Neither discipline appears to have directly
addressed the use of racial identity in FMHA as an
approach to appraising the impact of race on the
legally-relevant characteristics of examinees, however.

Examiner Identity

Preparation also requires examiners’ careful con-
sideration of their own identities and how that may
influence the evaluation process and case conceptual-
ization. Consistent with the American Psychological
Association’s Race and Ethnicity Guidelines in
Psychology,” for example, psychologists are urged to
“strive for awareness of their own positionality in
relation to ethnicity and race” (Guideline 3) and
“strive to provide assessment, intervention, and
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consultation free from the negative effects of racial
and ethnocultural bias” (Guideline 9). This will
likely require an awareness of one’s own identities,
including those of privilege and of disadvantage, and
how they may intersect. It would include a thor-
ough reflection on one’s values, worldview, and
definitions of normality. This consideration
should also include the awareness of how the ex-
aminer may be viewed by others across multiple
contexts, due to culturally embedded stereotypes
or access to privileges and resources.

Similarities and differences in the identity of the
examiner and examinee can have implications for the
type and quality of data obtained in the evaluation.
Cultural differences between the evaluator and the
person being evaluated can have a variety of influen-
ces that may be relevant (e.g., self-presentation,
expectations, response to fatigue or boredom, per-
ceived and actual differences in power and status, and
other factors). The culture of examiners will affect the
language they use, the questions they ask, and their
patience in awaiting responses. Examiners’ culture
may affect their understanding of the meaning of spe-
cific words, family dynamics, and even whether the
examinee makes eye contact. Some BIPOC examiners,
for example, might have a different experience with
appraising racial identity in BIPOC examinees than
will white examiners, perhaps involving considerations
such as ease in establishing a working relationship and
personal reactions to information provided. This is an
important question to be considered in future research

and scholarship.

Examiner’s Purpose

The examiner’s reasons for assessing identity are
to describe the person’s self-perception in terms of
identity, examine any impact of society’s identity-
based responses to the person in ways that may be
relevant for the forensic referral question, and exam-
ine whether that impact is relevant for understanding
the forensic referral question. The results may reveal
social reactions to the person’s group identity that
have been stressful and detrimental to the person’s
welfare and development. Sometimes these may be
mitigating or aggravating factors in relation to an
offense. Sometimes they may influence the appraised
legally relevant functional capacities or vulnerabili-
ties in other cases. Without gathering accurate infor-
mation in this area, however, it is not possible to
meaningfully appraise their potential impact.

The examiner is typically interested in specific
information about a litigant’s functional legal
capacities, culpability, or future conduct, all of
which can be sought through direct questioning
using structured or semistructured approaches.11
But there is sometimes additional relevant infor-
mation that is not as easily captured through struc-
tured approaches. Additional information may be
obtained depending on the working relationship
between examiner and the examinee. The broader
aspects of an examinee’s history or the circumstan-
ces of an event can be relevant in certain kinds of
FMHA, in which the influence of racial identity is
strongest and the legal question broadest (e.g., cul-
pability incorporating influences throughout the
examinee’s life)."?

Examinee Considerations

When racial identity appears possibly relevant to
the referral questions in FMHA, the examiner then
considers how to describe it and how it might affect
the legally relevant characteristics being evaluated.
We offer the following as examples of questions that
might be used in an interview to appraise racial
identity:

I want to talk a bit about how you see yourself and how
you think other people see you. For example, when people
ask your race, what do you say? (Narrow down as needed;

learn person’s language for it.) What does that mean?
Does that matter?

Let’s call that part of your identity, a part of who you are
or how other people see you. How important is that to
you?

How do you feel about that? Okay, or not okay, or some-
lace between? What makes it seem that way?
y:

Does that make a difference in your life? How?

Have you ever been treated differently because of your
race? Tell me about that. (Include self-perception, welfare,
development.)

If so, how did you feel about being treated differently?
What did you do?

As with any FMHA, information obtained
directly from an examinee should not be used with-
out cross-checking the aspects yielding observable
behavior against information from other sources.'?
Caretakers, teachers, employers, partners, and
acquaintances sometimes have information relevant
to an identity appraisal. They may have had obser-
vations of or interactions with the person that are
consistent with what the person has told the exam-
iner about their self-identity, or others that are not.

4 The Journal of the American Academy of Psychiatry and the Law



Heilbrun, Kavanaugh, Grisso, et al.

They may have observed the actions of individuals,
groups, or institutional policies that have affected
the person. Thus, information from collateral
informants about an examinee’s identity often may
be helpful. The content of the collateral interview
should parallel that of the interview with the person
being evaluated, although the focus should be on
observed behavior rather than inferred meaning.
The process of FMHA frequently yields some
inconsistency across sources, so it is primarily the
patterns that recur across sources that should be
emphasized most in drawing conclusions about
racial identity.

Interpretation

The Interpretation/Opinions section of the report
is where the examiner provides analysis of how the
racial identity information from the Data/History
section is relevant for addressing the report’s forensic
question(s). In this section, the examiner considers
how the information collected can be integrated into
conclusions informed by a variety of sources. Such
consideration can be informed by “hypothesis test-
ing”: operationalizing different explanations and
gauging which of the explanations is a “best fit” with
the aggregated data. One approach to systematically
considering the impact of a single influence, or of
multiple influences, involves considering a case in
which, for example, racial identity was very influen-
tial in affecting relevant functional-legal capacities,
another in which it was moderately influential, and a
third in which it had relatively little impact. This is
somewhat similar to the forensic evaluative process of
reconstructing a mental state at the time of the
offense. Such reconstruction involves describing the
characteristics of a certain kind of behavior, the
research base for this description, and the extent to
which it is consistent with the specific information in
this case. In the course of this information-gathering
and reasoning, the examiner can consider each out-
come in terms of how well it accounts for other infor-
mation gathered in the evaluation.

Examiners should not offer interpretations that
are not supported. The support for the influence of
racial identity on functional-legal capacities in a
given case can come from both nomothetic and idio-
graphic sources. The former considers whether the
conclusion is supported by empirical scientific data,
and examiners should seek to incorporate any such
data that are available. For instance, a Black examinee

who cited a fear of police conduct during traffic stops
might be considered in light of relevant empirical
research regarding racial differences in such traffic
stops.'> Another example is a Black male who, in the
course of a trial competence evaluation, describes an
increased likelihood of an unfavorable sentence due
to his race. A review of the empirical data on differ-
ential arrest rates and sentencing disparities for Black
males charged with minor offenses'® might help the
examiner consider whether there is scientific support
for this belief.

In addition, however, the support for the impact
of racial identity should have an idiographic compo-
nent, the extent to which examinees’ perceptions,
attitudes, and expectations are consistent with their
previous life experience. This would be appraised
using standard FMHA approaches described
throughout this discussion and elsewhere,'>1>1°
which should serve to limit overreaching. For exam-
iners who conclude that they do not have sufficient
expertise to use this kind of material, the options
would include enhancing their expertise in the short
term (through consultation and case-based research)
and the long term (through additional reading and

continuing education).

Communicating in Reports and Testimony

The report should describe the examiner’s proce-
dures in data collection relevant to racial identity.
One step involves initially considering relevance and
asking some questions about racial identity. If this
initial consideration does not indicate that further in-
formation is needed, this should be noted (probably
in the History section of the report). When it is rele-
vant, however, further information must be gathered
to appraise the relationship between racial identity
and the legal domains being evaluated. Detailed
documentation should describe the information
obtained (and from what sources) and its meaning.
The specific content of what is reported should
depend upon the nature of the appraised racial iden-
tity and its influence on the outcomes associated
with the forensic referral question, with the examiner
justifying this appraised content and relationship to
functional-legal capacities in the same way as when
describing the relationship between examinee symp-
toms or characteristics and functional-legal capacities
in FMHA.

When testimony is needed in cases in which
FMHA has used racial identity to a significant extent,
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it is important that such racial identity be clearly
described in the report to provide a foundation for tes-
timony. The more formal use of racial identity pro-
posed in the present discussion represents an expansion
of the information already sought in FMHA, and in
some cases the seeking of new information. But the
more novel aspect of its use involves integrating it into
the interpretation of findings and opinions about the
relationship between racial identity and the relevant
legal capacities being appraised in the FMHA.

This may elicit additional questions on direct or
cross-examination, or even from the judge. In
response to challenges that the use of racial identity is
not generally accepted in the field (in Frye' jurisdic-
tions) or does not reflect a construct that is generally
accepted, testable, has been tested, and has been sub-
jected to peer review (in Daubers'® jurisdictions) it is
important to describe racial identity as part of the
historical information that is already gathered in
FMHA. Often historical information is sought on
topics such as school adjustment, job experience, sex-
ual history, family functioning, peers, and trauma
and adverse experience. Racial identity incorporates
information from all these areas and more, by more
formally considering the relationship between race,
the response of others based on race, and how that
contributed to the development of self-concept.
Consideration of the substantial body of scientific
evidence on the impact of race and racial prejudice'”
on self-concept can be useful as well.

Arguments against Racial ldentity in FMHA

We anticipate that there may be various argu-
ments against using racial identity in FMHA as we
have described it. Such arguments may be made on
various grounds: relevance, reliability, precedent, sec-
ondary gain, use with white litigants, violation of
equal protection, and being patronizing. We discuss
each in the sections that follow.

Relevance

One argument against using racial identity is that
it does not necessarily affect the legally relevant
capacities of the types of forensic questions that are
addressed in FMHA. This argument appears overly
narrow, for two reasons. First, race appears to have
substantial influence on most aspects of life in the
United States.?® It is not likely that the thinking,
motivation, capacities, and behavior that are the

subject of FMHA would be different. Second, the
specialties of forensic psychiatry and forensic psy-
chology have not yet developed approaches to for-
mally appraising the influence of race on litigants’
perceptions and capacities, making it difficult to
determine such impact across a large number of cases
or study it with group-based research. Accordingly,
the present proposal assumes that racial identity will
be relevant in some cases and not others, but its rele-
vance and salience cannot be meaningfully judged
without considering it.

Reliability and Validity

A second argument against using racial identity in
FMHA is based on the accurate observation that
there is not a measure with acceptable psychometric
properties that can quantify it. This should serve as a
justification for the attempt to develop such a mea-
sure suitable for use in forensic contexts but argues
against including racial identity in forensic evalua-
tions until such a tool exists.

Racial identity as we describe it in this article is
highly contextual, however. This might make it
impossible to “measure” using classic psychometric
approaches. A systematic review of existing measures
and their applicability in forensic contexts is
needed. But certainly, what could be developed is
an interview guide, to define and clarify the compo-
nents of racial identity. Perhaps this interview guide
could be applied in a structured professional judg-
ment sense (e.g., Douglas & Otto?"), with the ex-
aminer drawing conclusions about (for example)
the strength of the relationship between the exam-
inee’s racial identity and certain kinds of behavior.
An example of this kind of tool is the Juvenile
Adjudicative Competence Interview, which was
developed to guide examiners by providing a struc-
ture for questioning and other information-gather-
ing that is informed by research and relevant theory
translated into practice.**

Much of the information obtained in FMHA does
not come from formal measures with established psy-
chometric properties. There is an important contri-
bution provided by interviews with the litigant and
with collateral informers, as well as by the review of
records. There is historical information that is now
obtained through questioning, clarifying, and review-
ing that complements other information obtained
using measures and structure. At present, racial iden-
tity would be appraised through direct questioning,
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collateral interviewing, and record reviewing. If a
more specialized tool appropriate for use in FMHA
becomes available, then examiners could consider
whether to use it in addition to these other informa-
tion-gathering approaches.

FMHA Precedent

A third argumant is that racial identity appears to
be outside the scope of usual FMHA content. It is
not a clinical symptom, an aspect of intellectual func-
tioning, or a symptom of brain dysfunction. It is not
a functional-legal capacity associated with a legal
question. Therefore, one might argue that we should
avoid using it to keep from changing a basic aspect of
FMHA.

FMHA is not limited to appraising aspects of the
person, however. There are situational influences
that are recognized and incorporated into FMHA;
two clear examples are child custody evaluations and
risk assessments. There is also the consideration of
the interaction between personal and situational
influences. One widely recognized model of compe-
tencies,'" for example, poses the question of whether
the capacities of the individual are sufficient to meet
the demands of the situation, a question clearly influ-
enced by the incorporation of the concept of person-
—situation interaction.

There are other aspects of FMHA that are
included largely because they offer contextual infor-
mation that helps the legal decision-maker to better
understand the examinee. Social history, employ-
ment history, educational history, and other histori-
cal domains are frequently included in forensic
reports even if is not clear in advance whether they
will have a relationship with the forensic questions
being addressed, and, if so, what that relationship
might be.

Secondary Gain

Another argument against using racial identity in
FMHA involves the potential for its misuse. Some
people who are BIPOC might exaggerate the effect
of racial discrimination on their thinking and behav-
ior to seek a more favorable legal outcome.

The potential for examinees to manipulate or
skew information they provide is a common concern
in FMHA. Although disproportionate attention is
often directed toward the possibility that symptoms
or deficits will be exaggerated (or fabricated) for the
litigant’s gain, there are other response styles

(underreporting or denial, random responding, gen-
eral uncooperativeness) that are considered in
FMHA in addition to exaggeration and malinger-
ing.”® It is certainly important to seek information
that is not deliberately distorted and is whenever pos-
sible consistent across sources, whether with racial
identity or other domains. Approaches to obtaining
such information, beyond using specialized measures
or response style scales, include asking the examinee
to repeat the information at different times, compar-
ing what is said to information obtained from differ-
ent sources, and describing inconsistencies to make it
clear that in some cases the information is more likely
to be consistent across sources and not deliberately
distorted. These standard FMHA approaches to
response style should be used in appraising racial

identity.

Use with White Litigants

It is possible that white people might attempt to
use racially based grievances to argue for less culpabil-
ity for their offenses or other misconduct directed at
the object of their grievances. For example, the pros-
pect that it could be applied in the attempt to dimin-
ish culpability for racially motivated, targeted violent
acts is unsettling. We observe, in this context, that
there is a very substantial difference between grievan-
ces stemming from racial discrimination and margin-
alization versus grievances associated with the
perceived loss of advantage stemming from societal
actions attempting to address the impact of such
discrimination.

That notwithstanding, information about racial
identity might be useful to better understand some
individuals who are white and consider that as an
important part of who they are and what motivates
their behavior. Knowing more about this area in
some cases might not serve to lessen perceived cul-
pability, or predict future conduct or likely response
to rehabilitation interventions. But it has the poten-
tial to do so in other cases, and such domains are
common components of opinions requested in
FMHA.

Like most of the characteristics typically assessed
by forensic evaluators, racial identity has the poten-
tial to be helpful or harmful to the litigant’s interests.
The job of a forensic evaluator is not to help either
side, but to describe the person, in context, as objec-
tively as possible. How the parties use this informa-
tion is beyond the control of the evaluator. As an
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analogy, consider psychopathy, which might be used
by a criminal defense attorney as a way of exculpating
a client and by a prosecutor seeking to impose a
more severe sentence. Similarly, white defendants
might seek to use strongly and consistently held racist
beliefs in their family of origin as an exculpating ex-
planation for committing a hate crime. The same in-
formation could be used by a prosecutor seeking a
longer sentence.

It is unclear how legal decision-makers might
respond to this kind of information regarding a white
examinee. Certainly, an attorney, functioning as a
legal advocate, might craft an argument that is dis-
tressing to many (e.g., “my client has diminished cul-
pability for this hate crime because he was raised
from birth in a family of white supremacists”).
Indeed, racial identity, like many constructs used by
forensic psychiatrists and forensic psychologists, has
the potential for use that seems misleading.
Providing the most accurate information possible
and contextualizing it with other findings from the
FMHA should allow the forensic evaluator to help
the court mitigate potential misuse. Ultimately, how-
ever, controlling such misuse is the responsibility of
judges, while providing accurate information about
racial identity falls in the domain of the forensic
expert.

Violation of Equal Protection

An argument might be made that a concept that
looks for the effects of racial prejudice, then uses
that concept to help explain (and potentially mit-
igate culpability for) criminal behavior, violates
the concept of equal protection set forth in the
Eighth Amendment. The argument might elabo-
rate on this by observing that unless white
defendants have access to the same use of racial
identity, this would be inconsistent with the long-
standing advocacy of neutral principles in the
context of the Equal Protection clause.

There are two responses to this. First, as we sug-
gest in the previous section, the use of racial identity
would not be limited to litigants who are not white.
Second, even if racial identity were used far more of-
ten with BIPOC litigants, class-based protections rel-
evant to FMHA already exist within the law.
Defendants of average intelligence do not have
Atkins protections under Atkins v. Virginia.**
Those who are older than 17 do not have access
to Roper protections (Roper v. Simmons™).

Unequal access to protections under the law is
not new. Whether racial identity would be disal-
lowed under an Eighth Amendment argument
remains to be seen, but there seems ample prece-
dent suggesting that it would not.

Racial Identity is Patronizing

It might be argued that using a construct such as
racial identity is patronizing, erroneously treating
individuals who are BIPOC as though they are
disabled or different from others who are not
BIPOC. Underlying this argument is the assump-
tion that people are treated similarly and have
comparable opportunities regardless of race, so
considering racial identity is unnecessary because
there is not any racial discrimination that might
affect the thoughts, emotions, and behavior of
BIPOC individuals.

Racial identity as described in this article does
not presume that individuals who are BIPOC
have necessarily been damaged by society. Like
any group identified by medical or behavioral sci-
ence, BIPOC individuals vary in their develop-
ment, their resilience, and the circumstances of
their lives. But considering racial identity can
potentially identify BIPOC examinees for whom
racism has had substantial adverse effects that
would be relevant for the forensic evaluation. It
begins with the assumption that racial discrimi-
nation is real and is very likely to be experienced
by BIPOC individuals in a variety of obvious and
subtle ways. How individuals respond to such
discrimination is a different, albeit related, ques-
tion; their response, we suggest, should be
appraised in a more formal and rigorous manner
than is reflected in current practice.

Implications

There are implications for practice, ethics, and
research/scholarship that can be drawn from this dis-
cussion. We address each in this section.

Practice

The present potential for integrating racial identity
into FMHA practice in the United States seems clear
but challenging. Part of the challenge involves nov-
elty. Although there is recognition of the importance
of race in FMHA,° this is typically part of a larger

emphasis on cultural competence. There are a small
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number of noteworthy exceptions involving guid-
ance to the assessment of race-relevant outcomes
such as traumatic stress reactions.”® The present pro-
posal suggests there are more legally relevant questions
that can be informed by an appraisal of racial identity,
as was once suggested in the context of family law.*” It
offers a specific approach to implementing this goal
that is conceptually and methodologically within the
parameters of good forensic practice. How well this
proposal can both complement and reform the
broader FMHA process will also depend upon its
future support through research, scholarship, and
practice guidelines.

Professional Ethics Guidance

The AAPL Ethics Guidelines for the Practice of
Forensic Psychiatry” are largely silent on the role of
race and its impact on forensic psychiatric assess-
ment. It would be important to consider this explic-
itly in any future revision, building on its current
acknowledgment of the respect for rights and dig-
nity. The American Psychological Association is cur-
rently revising three important sets of standards
relevant to FMHA: the Ethical Principles of
Psychology and Code of Conduct,” the Specialty
Guidelines for Forensic Psychology'® and the
Guidelines for Child Custody Evaluations in Family
Law Proceedings.”® Each of these ethics documents
provides foundational or general language (in areas
such as fairness/justice, and respect for rights, dig-
nity, and cultural differences) under which a more
specific proposal such as racial identity could be con-
sidered. The added specificity of this kind of pro-
posal will be important to ensure that ethics codes
and guidelines offer useful and contemporary assis-
tance to examiners.

The use of constructs such as racial identity can
help bridge the gap between general recognition
and more specific application. Indeed, although
the present article has focused primarily on race,
the other influences noted previously (e.g., gen-
der, sexual orientation, religion, ability status,
poverty) could be integrated into appraising
identity using a similar approach.

Research and Scholarship

Empirical research could help to inform and test
the application of racial identity in FMHA in various
ways. Research focused on several questions would
offer valuable information that might yield answers

about the effectiveness and value of using racial iden-
tity in FMHA:

Is racial identity alone sufficient to explain or cause certain
relevant behaviors?

Does it affect some behavior more strongly than others?

What are the potential contributions of good qualitative
research identifying idiographic contributions to racial
identity?

There is also critical analysis that does not involve
collecting original data, but may focus more on
aggregated data, theory, and related perspectives
from legal analysis, psychiatry, psychology, and other
disciplines that can be reviewed for relevance and
applicability. Although the role of race and racial
identity has been quite limited in FMHA, it can
draw upon the concept of intersectionality” for future
development. This could help to guide the applica-
tion of racial identity combined with other impor-

tant aspects of broader cultural identity as they apply
in FMHA.

Conclusion

This discussion has focused on racial identity,
an individual’s race as it contributes to self-con-
cept, and its potential relevance when examining
legally relevant behavior. Racial bias and its
impact on racial identity have rarely been consid-
ered as they might apply in FMHA. Accordingly,
racial identity has not been consistently consid-
ered in the practice of FMHA, nor has it been the
subject of supporting research in this area. We
propose three steps to address this. First, the prac-
tice of FMHA should consistently involve gather-
ing and documenting relevant information about
racial identity. Second, when that information is
relevant to the capacities or outcomes being con-
sidered in that particular evaluation, the relation-
ship between racial identity and those capacities
should be described and explained. Third, the
research literature should be expanded to consider
the numerous questions raised by the application
of racial identity in FMHA to provide an empiri-
cal research base to help address these questions
with stronger scientific support.

Acknowledgements

The authors are grateful to the following individuals for their
helpful suggestions: Apryl Alexander, Norman Anderson, Robert
Carter, Ezra Griffith, and Lara Guzman-Hosta.

Volume 49, Number 4, 2021 9



Racial Identity and FMHA

References

1.

10.

11.

12.

10

. American Psychological ~Association.

American Psychiatric Association. APA’s apology to Black,
Indigenous, and People of Color for its support of structural
racism in psychiatry [Internet]; 2021. Available from: https:/
www.psychiatry.org/newsroom/apa-apology-for-its-support-of-
structural-racism-in-psychiatry. Accessed June 26, 2021

. American Psychological Association. APA race and ethnicity

guidelines in psychology [Internet]; 2019. Available from: htep://
www.apa.org/about/policy/race-and-ethnicity-in-psychology.pdf.
Accessed June 26, 2021

. Burke NL, Hazzard VM, Karvay YG, ez al. Intersectionality and

research in psychology. Eat Behav. 2021; 41:101501. https://doi.
org/10.1037/a0014564

. Hays P. Addressing Cultural Complexities in Practice: Assessment,

Diagnosis, and Therapy, Second Edition. Washington, DC:
American Psychological Association; 2008

. United States Census Bureau. 2020 census. Washington, DC:

United States Census Bureau; 2021. Available from: hetps://www.
census.gov/topics/population/race/about.html. Accessed July 7, 2021

. Barber Rioja V, Rosenfeld B. Addressing linguistic and cultural

differences in the forensic interview. International Journal of
Forensic Mental Health. 2018; 17(4):377-86

. American Academy of Psychiatry and the Law. Ethics guidelines

for the practice of forensic psychiatry [Internet]; 2005. Available
from:  https://www.aapl.org/docs/pdf/ ETHICSGDLNS. pdf.
Accessed June 26, 2021

. American Academy of Psychiatry and the Law. Ethics questions

and answers: Opinions of the AAPL Ethics Committee [Internet];
2013. Available from: https://www.aapl.org/docs/pdf/Ethics%
20Questions%20and%20Answers.pdf. Accessed June 26, 2021
Ethical principles of
psychologists and code of conduct [Internet]; 2017. Available
from: https://www.apa.org/ethics/code. Accessed June 26, 2021
American Psychological Association. Specialty guidelines for forensic
psychology [Internet]; 2013. Available from: https://www.apa.org/
practice/guidelines/forensic-psychology. Accessed June 26, 2021
Grisso T. Evaluating Competencies, Edition 2. New York: Kluwer
Academic/Plenum; 2003

Melton G, Petrila J, Poythress N, ez al. Psychological Evaluations
for the Courts: A Handbook for Mental Health Professionals and
Lawyers, Fourth Edition. New York: Guilford; 2018

13.

14.

15.

16.

17.

18.

19.

20.
21.
22.
23.
24.

25.
26.

27.

28.

Lundman R, Kaufman R. Driving while black: Effects of race,
ethnicity, and gender on citizen self-reports of traffic stops and
police actions. Criminology. 2003; 41(1):195-220

Brame R, Bushway SD, Paternoster R, ez al. Demographic
patterns of cumulative arrest prevalence by ages 18 and 23. Crime
Deling. 2014; 60(3):471-86

Gutheil TG, Appelbaum PS. Clinical Handbook of Psychiatry &
the Law, Fifth Edition. Philadelphia: Wolters Kluwer; 2020
Rosner R, Scott C, editors. Principles and Practice of Forensic
Psychiatry, Third Edition. Boca Raton, FL: Taylor & Francis;
2017

Frye v. United States, 293. F. 1013 (D.C. Cir. 1923)

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
(1993)

Benner AD, Wang Y, Shen Y, ez al. Racial/ethnic discrimination
and well-being during adolescence: A meta-analytic review.
American Psychologist. 2018; 73(7):855-83

Wilkerson I. Caste: The Origins of Our Discontents. New York:
Penguin Random House; 2020

Douglas K, Otto R, editors. Handbook of Violence Risk
Assessment, Second Edition. New York: Routledge; 2021

Grisso T. Evaluating Juveniles” Adjudicative Competence: A Guide
for Clinicians. Sarasota, FL: Professional Resource Press; 2005
Rogers R, Bender S, editors. Clinical Assessment of Malingering
and Deception, Fourth Edition. New York: Guilford; 2018

Atkins v. Virginia, 536 U.S. 304 (2002)

Roper v. Simmons, 543. U.S. 551 (2005)

Carter R, Forsyth J. A guide to the forensic assessment of race-
based traumatic stress reactions. ] Am Acad Psychiatry Law. 2009;
37:28-40

Carter R, Gesmer E. Applying racial identity theory to the legal
system: The case of family law. In Thompson C, Carter R, editors.
Racial Identity Theory: Applications to Individual, Group, and
Organizational Interventions. Mahwah, NJ: Lawrence Erlbaum;
1997. p. 219-35

American Psychological Association. Guidelines for child custody
evaluations in family law proceedings [Internet]; 2009. Available
from: https://www.apa.org/practice/guidelines/child-custody.
Accessed June 26, 2021

The Journal of the American Academy of Psychiatry and the Law


https://www.psychiatry.org/newsroom/apa-apology-for-its-support-of-structural-racism-in-psychiatry
https://www.psychiatry.org/newsroom/apa-apology-for-its-support-of-structural-racism-in-psychiatry
https://www.psychiatry.org/newsroom/apa-apology-for-its-support-of-structural-racism-in-psychiatry
http://www.apa.org/about/policy/race-and-ethnicity-in-psychology.pdf
http://www.apa.org/about/policy/race-and-ethnicity-in-psychology.pdf
https://doi.org/10.1037/a0014564
https://doi.org/10.1037/a0014564
https://www.census.gov/topics/population/race/about.html
https://www.census.gov/topics/population/race/about.html
https://www.aapl.org/docs/pdf/ETHICSGDLNS.pdf
https://www.aapl.org/docs/pdf/Ethics%20Questions%20and%20Answers.pdf
https://www.aapl.org/docs/pdf/Ethics%20Questions%20and%20Answers.pdf
https://www.apa.org/ethics/code
https://www.apa.org/practice/guidelines/forensic-psychology
https://www.apa.org/practice/guidelines/forensic-psychology
https://www.apa.org/practice/guidelines/child-custody

